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CONTRACTS PROCEDURE RULES (CPR’S) & THE 2015
PUBLIC CONTRACTS REGULATIONS

PURPOSE OF REPORT

1. To update the Council’'s Contracts Procedure Rules to take account of the new 2015 Public
Contracts Regulations, the revised EU Thresholds effective from 1% January 2016, and also
to introduce some practical updates to the rules.

RECOMMENDATION(S)

2. That Governance Committee consider the revised draft Contracts Procedure Rules

attached to this report at Appendix 1 and recommend their adoption by full Council.

EXECUTIVE SUMMARY OF REPORT

3.

New Public Contracts Regulations came in to force on 26th February 2015. These replace
the previous 2006 Regulations and transpose into UK law the 2014 EU Public Contracts
Directive.

In addition to implementing the EU Directive, the UK Government have also taken the
opportunity to incorporate additional areas for below EU threshold procurements. These
additional areas have arisen out of the Lord Young report and are aimed at improving access
to procurement opportunities for small businesses.

EU Procurement thresholds are adjusted every two years and new thresholds will come in to
force with effect from 1% January 2016.

This report identifies the updates required to the Council's Contracts Procedure Rules
(CPR’s) in order to comply with the 2015 Regulations, update the thresholds, and also
suggest some additional practical updates in order to ensure the rules remain effective and fit
for purpose, without being overly bureaucratic.

A copy of the current rules, adapted with tracked changes, in order to clearly show the
proposed updates, is attached for consideration at Appendix 1.
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CORPORATE PRIORITIES
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This report relates to the following Strategic Objectives:




Involving residents in improving their local A strong local economy
area and equality of access for all

Clean, safe and healthy communities An ambitious council that does more

to meet the needs of residents and
the local area

BACKGROUND
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The 2015 Public Contracts Regulations came in to force on 26th February 2015. They
replace the previous 2006 Regulations and transpose into UK law the 2014 EU Public
Contracts Directive.

The Public Contracts Regulations set out the value thresholds for Supplies, Services and
Works contracts, above which the Public Contracts Regulations apply. These thresholds are
adjusted every two years based on the average daily value of the Euro. The European
Commission has increased the threshold as measured in Euros from 1.1.16. However, due
to the increasing strength of sterling against the Euro, the overall impact is that sterling
thresholds have actually decreased. The new thresholds which apply to local government
from 1.1.16 are set out below in bold. The previous thresholds are shown underneath in
brackets for information.

Supplies Services Works
£164,176 £164,176 £4,104,394
(E172,514) (E172,514) (£4,322,012)

The threshold for Schedule 3 light touch services (social and other specific services), which
are a new feature of the 2015 regulations, has been set at £589,148 from 1.1.16.

The Regulations and the Directive set out the legal framework for public procurement.
Contracts Procedure Rules (CPR’s) are the Council’'s own internal procurement rules which
Officers must follow, and whilst on a practical level, systems and procedures have already
been put in place to ensure full compliance with the new regulations, it is necessary to
formally review and update CPR’s to take account of any changes required.

In addition to implementing the new EU Directive, the UK Government has also taken the
opportunity to incorporate a number of reforms for below EU threshold procurements.
These reforms have arisen out of the Lord Young’'s recommendations in his report on
“Growing your Business” (May 2013). The reforms are set out in Part 4 of the new Public
Contracts Regulations and are aimed at improving access to procurement opportunities for
small businesses.

The key reforms are:

Use of Pre-Qualification Questionnaires (Requlations 111 and 107)

In below-threshold procurements (reqgulation 111)

A contracting authority may not include a pre-qualification stage in any procurement where
the value is below the EU threshold for goods and services for local authorities (£164,176
from 1.1.16). In practical terms, this means that a two stage restricted procedure using a
Pre-Qualification Questionnaire (PQQ) as part of a Stage 1 pre-qualification/ shortlisting
stage, is not permitted. However contracting authorities may ask questions in the tender
documentation relating to a potential supplier provided that the questions are relevant to the
subject matter of the procurement and proportionate.
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In above-threshold contracts (requlation 107)

For procurements above these threshold values, a pre-qualification stage is permitted but
Crown Commercial Service (CCS) statutory guidance on the new requirements relating to
the use of PQQ’s and the Qualitative selection of suppliers must be followed. The guidance
includes a standardised set of core questions to be used in the supplier selection stage of
the relevant procedure.

This reform is incorporated into the revised draft CPR’s at Paragraph 13 (previous
paragraph 17) which has been updated accordingly.

A requirement for contracting authorities to insert provisions in all public contracts to ensure
prompt payment through the supply chain (Requlation 113)

This reform has been incorporated into the Council’'s procurement procedures by the
updating of the Council’s various Model sets of Contract Conditions in conjunction with Legal
Services. An amendment to CPR’s is therefore not required for this particular reform.

Publishing contract opportunity advertisements and contract award information on the new
Contracts Finder portal (regulations 106 and 110).

Contracting authorities must ensure that when they advertise a new procurement
opportunity above certain thresholds (£25,000 for local authorities), that the advert is placed
on the national Contracts Finder portal. https://www.gov.uk/contracts-finder

This website must be used in addition to any local or regional portals currently being used.
Authorities must also subsequently ensure that contract award information is placed on
Contracts Finder once the contract is awarded.

The above only applies to contracts which are openly “advertised” (i.e. public advert for any
company to respond to), and does not therefore apply to quotations which are “invited” (i.e.
by invitation only) in accordance with local Contracts Procedure Rule thresholds.

This reform is incorporated into the revised draft CPR’s at Paragraphs 10, 11 and 24 which
have been updated accordingly.

Statistical Returns (Previously CPR 38)

Annual submission of above threshold statistical returns was a requirement of the 2006
Public Contracts Regulations (now superseded by the 2015 Regulations) and this
paragraph has therefore been deleted.

Other Changes as a result of the updated Directive

The new Directive introduces a host of reforms including additional new procedures,
reduced timescales, removal of Part B Services and the introduction of a new light touch
regime to name just a few. The existing CPR’s provide an overview of the 2006 Regulation
Procedures. However, it is considered more sensible to remove this overview, which
cannot cover all of the requirements of the Regulations, and to require Officers who may be
involved in an above threshold procurement to consult the Shared Procurement Team and
Legal Services department prior to commencing any procurement which is subject to the
Regulations.

This has been incorporated into the revised draft CPR’s by removing the previous
Paragraphs 13,14, 15 and 16 and updating Paragraphs 12, 19 23 and 26 accordingly.
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Practical Updates

In addition to suggesting updates required to comply with the 2015 Regulations, this report
also suggests the additional practical updates detailed below, in order to ensure the rules
remain effective, clear, and fit for purpose, without being overly long and bureaucratic.

Contracts Procedure Rule 3

The current CPR 3 provides detailed requirements on officers’ responsibilities in the event
of any conflicts of interest and/or offers of gifts or hospitality. These areas are specifically
covered by the Officers Code of Conduct. CPR 3 has therefore been updated to remove
the detailed paragraphs and to refer to the Code of Conduct which must be complied with.
This will ensure that there are no inconsistencies between the two documents.

Contracts Procedure Rule 8.2

Whilst working with Officers across the shared procurement service a recurring issue has
been identified with the application and interpretation of the aggregation rule for relatively
low value procurements.

CPR’s say:

8.2 Where the duration of a contract is for an indefinite period, or where its term cannot
be defined, the contract value should be taken to be the estimated value of the
contract over a period of four years.

The above is the mechanism for calculating contract values for the purposes of the Public
Contracts Regulations and is sensible for higher value procurements but is not practical or
proportionate for low value contracts. For example a £3000 per year rolling service
agreement has a contract value of £12,000 under the above rule. The intermediate value
threshold in CPR’s is £10,000, above which a formal procurement exercise though the
Chest with a minimum of 3 quotes must be carried out.

In many cases, particularly for maintenance/ service / license agreements it is necessary or
beneficial to use a specific provider for technical, warranty or quality reasons, and the cost
of carrying out a procurement exercise in such low value instances is likely to outweigh any
potential benefits and may result in increased costs.

It is recommended that the above rule 8.2 be extended to say:
This rule shall not apply to contracts with an indefinite period where the annual value is

below £10,000. Such contracts shall be subject to an annual review by the Authorised
Officer.

Contracts Procedure Rule 8.3

CPR’s say:

8.3 Circumstances may arise where a number of low value contracts for similar
works/goods or services are given to one Contractor within a 12 month period. In this
case, 12 months expenditure should be aggregated to determine which procedure
should be followed. When the value of those contracts is aggregated the effect may
be to move the total purchase from one value band to another. This may mean that a
different procurement method has to be followed to comply with these rules, or it may
be necessary to seek a waiver of these rules in such circumstances.

The above rule is also based on the mechanism for calculating Contract values under the
Public Contracts Regulations but can also be impractical and disproportionate for relatively
low value contracts.



Circumstances can occur where more than £10k is spent with a particular supplier on
similar goods or services over 12 months but where it would be inappropriate, impractical
and not cost effective to aggregate this volume in to an annual procurement exercise.

It may not be known at the beginning of the year exactly what the requirements will be.
Consequently an aggregated procurement exercise at the start of the year may not be
feasible or practical. In these circumstances it would be very difficult to specify a contract
and a general framework/ blanket discount arrangement covering a wide variety of goods in
the same general category for a specified contract period could lead to additional cost, and
effect operational flexibility/ freedom to spot buy. Additionally the resources/ effort involved
would not be cost effective.

It is important that the procurement service is recognised as adding value in a supporting
role, focusing on appropriate areas which can deliver maximum benefits. It would therefore
be helpful to build some practical flexibility in to CPR’s whilst maintaining appropriate
control in order to ensure that any such flexibility is not inappropriately mis-used.

It is therefore recommended that the above rule 8.3 be clarified and extended as below:

8.3 Circumstances may arise where a number of low value contracts of the same type, for
regular, routine similar goods or services are given to one Contractor within a 12
month period. In this case, 12 months expenditure should be aggregated to determine
which procedure should be followed. When the value of those contracts is
aggregated the effect may be to move the total purchase from one value band to
another. This may mean that a different procurement method has to be followed to
comply with these rules, or it may be necessary to seek a waiver of these rules in
such circumstances.

8.3.1 The requirement to aggregate under the circumstances described at 8.3 will not apply
where The Authorised Officer identifies that the spend activity is:

(@) unknown or unplanned and therefore cannot be specified at the
commencement of the 12 months period or

(b) of a similar general category but is so varied that it would be impractical or
difficult to specify, the aggregate annual value is less than £20,000, and a
blanket discount arrangement, schedule of rates or other such general
framework agreement would be impractical and lead to additional cost.

8.3.2 In any event, the Authorised Officer shall ensure that best value is achieved, make best

22.

use of the Council’'s purchasing power by aggregating where appropriate, undertake
periodic review of the procurement decision, and keep appropriate records including the
reason for any decision not to aggregate, throughout.

Contract Procure Rule 5 - High Value Pre-Procurement Approvals

CPR’s say
5. Who has authority to carry out procurement on behalf of the Council?

5.1 Any procurement carried out on behalf of the Council may only be undertaken by
officers with the appropriate delegated authority to carry out such tasks as set out in the
Council’'s Constitution. Officers with delegated authority may only authorise other officers
who have the appropriate skills and knowledge appropriate to the task. Officers shall be
informed by his/her Director/Service Head, in writing, of the extent of any delegated



5.2
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54
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authority and any applicable financial thresholds for each procurement. These officers shall
be known as Authorised Officers.

5.2  For all High Value Procurements, prior approval of the proposed contract award
procedure including the evaluation criteria to be applied shall be sought from the relevant
Executive Cabinet Portfolio Member.

It has come to light whilst working collaboratively with other Councils that, in many
instances, other authorities do not require formal approvals at pre-procurement stage,
where budget provision is already approved and in place. Member approval is, in these
instances, at contract award decision stage, with the procurement process in accordance
with the provisions of CPR’s e.g. formal Tenders, or use of a framework, with Authorised
Officers using their professional and technical knowledge to determine the evaluation
criteria. and weightings. Further pre-procurement approval is seen to be an overly
bureaucratic, duplicated step, which can cause delays.

This report proposes increasing the threshold above which Executive Cabinet Portfolio
Member pre —procurement approval is required from the current High Value threshold
(above £75,000) to above EU threshold (£164,176 from 1.1.16), thus streamlining the
process but ensuring member involvement is retained in above threshold contracts at pre-
procurement stage. The report also suggests refreshed wording as detailed below (5.2 to
5.5), to ensure that budget provision is confirmed and to differentiate between Capital and
Revenue expenditure.

Revenue Expenditure

Subject to the provisions of paragraph 5.4, Directors and their Authorised Officers may seek
Tenders and Quotations in accordance with these Contracts Procedure Rules for any item
of revenue expenditure for which budget provision has been made, and may accept such
Tenders/ Quotations in accordance with these Contracts Procedure Rules, up to a total
contract value of £75,000.

Capital Expenditure.

Subject to the provisions of paragraph 5.4, Directors and their Authorised Officers may seek
Tenders and Quotations in accordance with  these Contracts Procedure Rules, the
particulars of which are shown as approved in the Council’s capital programme for the
current financial year and which have also been approved/comply with any additional
requirements of the Council’s Financial Regulations. Directors and their Authorised Officers
may accept Tenders / Quotations in accordance with these Contracts Procedure Rules and
the Council’s Financial Regulations up to a total contract value of £75,000.

For all High Value Procurements above the EU threshold, prior approval of the proposed
contract award procedure including the evaluation criteria and weightings to be applied,
shall be sought from the relevant Executive Cabinet Portfolio Member as a delegated
decision

To support the above proposed process, an additional requirement has been added at
Paragraph 7 (Pre-procurement procedure) for Authorised Officers to satisfy themselves that
they have the necessary authority to deal with the procurement and that there is budget
provision for the procurement in accordance with the provisions of Rule 5.

Contract Procedure Rule 32 (Joint Procurement)

The above paragraph has been updated to be consistent and refer to the same approval
requirements included above at CPR 5, unless the joint procurement requires a
commitment at the outset, prior to any bids being invited. In this event, Cabinet approval
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must be sought prior to committing to the joint procurement where the Council’s estimated
contract value exceeds £75,000. CPR 32 has also been updated to recognise that joint
procurement is also commonly referred to as collaborative procurement.

Contract Procedure Rule 37 — Disposing of Surplus Goods

The above paragraph has been simplified with outdated and conflicting text removed to
ensure an appropriate competitive process is adopted unless it has been agreed by the
Head of Service that the goods in question are to be disposed of to a charitable/not-for-
profit organisation, or disposal arrangements have been agreed within the original contract
for purchase.

A copy of the current Contracts Procedure Rules, adapted with tracked changes, in order to
clearly show the proposed updates, including any other additional minor tidying/ removal of
duplication is attached for consideration at Appendix 1.

IMPLICATIONS OF REPORT

26.

This report has implications in the following areas and the relevant Directors’ comments are
included:

Finance v" | Customer Services

Human Resources Equality and Diversity

Legal v | Integrated Impact Assessment
required?

No significant implications in this Policy and Communications

area

COMMENTS OF THE STATUTORY FINANCE OFFICER

27.

This review has been carried out to ensure that relevant, compliant, optimum processes
and controls are in place and maintained in order to achieve overall best value in the
procurement process.

COMMENTS OF THE MONITORING OFFICER

28. The Council must comply with the best value duty contained in the Local Government Act
1999. Adherence to Contracts Procedure Rules (CPR) ensures that the Council meets this
duty through open competition for council contracts.

29. The Council must also comply with EU procurement law and the Public Contracts
Regulations 2015 which give effect to it. Updating CPR’s should ensure that the Council
remains compliant in this respect.

30. CPR’s are contained in the Council’s Constitution so amendments must be authorised by
full Council.

GARY HALL

CHIEF EXECUTIVE
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